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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
EVANSVILLE DIVISION

THE DAIEI, INC,, )
)

Plaintiff, )

)

V. ) Cause No. EV 98-177-C-B/H

)

BALL CORPORATION, )
)

Defendant. )

ORDER DENYING MOTION FOR PROTECTIVE ORDER
RELATED TO HAWAII DEPOSITIONS

This matter is before the court on the Motion for Protective Order Related to Hawaii Depositions filed
by the defendant, Ball Corporation (“Bdl”), on January 25, 2001. The plaintiff, The Daie, Inc. (“Da&”), filed
its response in opposition to the motion on January 29, 2001. Bal filed itsreply brief on January 31, 2001.

Dae hasissued a notice of deposition for three individuas in Honolulu, Hawaii, on February 13-15,
2001. Thethreeindividuadsare Daig’s own employees who have knowledge of the facts surrounding the
transaction at the heart of thislawsuit. These individuals are not policy makers of Daie. The purpose of the
depositionsis to perpetuate the withesses testimony for use at tria under Federal Rule of Civil Procedure 32.

Bdl does not argue that Daiei has no right to take the depositions of these withesses under the rule.

The witnesses are gpparently not officers, directors or managing agents of



the corporation. They are withesses who live and work outside the United States (specificaly in Japan), and
there isno evidence that Daié is procuring the absence of the witnessesfor trid. Therefore, under Federa
Rules of Civil Procedure 30 and 32, Daiel has the right to take these depositions.

Bdl suggests the depositions must be taken in thisdidtrict. Must depositions to perpetuate testimony
be taken in the digtrict where the case is pending? The parties do not cite to any authority which requires that
the depositions taken to perpetuate testimony be taken within the district where the trid takes place. Indeed,
Federa Rule of Civil Procedure 32(a)(3) contemplates having to leave the digtrict to take the depositions
because the witnesses cannot be compelled to attend there for trid. Therefore, it is clear that Bdl has no right
under the rules of civil procedure to require that the witnesses be brought to a location within the didtrict. The
place of the deposition for awitness who cannot be compelled to attend the trid should most probably be one
that is reasonably convenient to that witness.

Does Bdl have theright to seek a protective order? The apparent source for the issuance of a
protective order would be found in Federal Rule of Civil Procedure 26. Nothing in Federa Rules of Civil
Procedure 30 and 32 suggests that the court has the power to dictate the location of a deposition used to
perpetuate testimony for trid.

Federal Rule of Civil Procedure 26 alows a party to seek protection “that the disclosure or discovery
not be had,” or “that the disclosure or discovery may be had only on specified terms and conditions, including
adesgnation of thetime or place.” The depogtionsin this case are not “disclosures’ (aterm that hasa
specific meaning under the rule) or “discovery” in the sense that these depoditions are not tools to determine

what a person may say before thetrid itself. These depositions are to be used as evidence at trid. 1t isnot



clear that Rule 26 givesthis court the authority to grant a protective order regarding the place of taking
depositions to be used pursuant to Federal Rule of Civil Procedure 32(a)(3)(B).

Is there any other source of authority for the court to issue a protective order? It is certainly possible
to argue that parties commonly consider Federa Rule of Civil Procedure 32(a)(3)(B) depositionsto be
“discovery”; that Federal Rule of Civil Procedure 26(a)(5) describes “ deposgitions upon oral examination” as
one method of “discovery”; that the court must have some inherent power to protect a party from litigation
actions caculated to cause one party undue expense; and, findly, that such authority must exist because
gtatutes such as 28 U.S.C. § 1927 give the court power to sanction conduct of litigation which is unreason-
able and vexatious.

If this court assumes that based on one of these sources thereis authority to issue a protective order
with respect to depositions taken to perpetuate testimony, then the question which next arises is what standard
should be employed to exercise that authority. Certainly the provisions of Federal Rule of Civil Procedure
26(c) would be an approach that would be reasonable to be employed here. Under that rule, Ball has the
burden of showing “good cause’ for the protective order.

In this case, Ball argues that the depositions shift the expense of presenting Daie’s caseto Bdl. The
expense which is shifted is apparently the costs of sending two attorneys to Hawaii for three days of
depositions. While thisis undoubtedly an expense to Bal, the dternatives are not significantly better.

Because these employees are not officers, directors or managing agents, they cannot be compelled to attend
thetria in Indiana, and must be deposed at some location reasonably convenient to the witnesses. That
location could be Japan, which would substantialy increase the cogts of this litigetion to both parties. Bringing

the three witnesses from Jgpan to Indiana ingtead of Hawaii will cause an increase in cogts (both financid and



in terms of time) to the witnesses themsdlves. There is no evidence before the court of what the incrementa
cogswill beto Daie to bring the witnesses to Indianainstead of to Hawaii. Whatever those incremental costs
are for those three individuas, however, will be approximately the same cogts that Ball will incur to send one
or two attorneys to take the depositions in Hawaii. Taking into consderation the cogts (in time and money) to
the witnesses themsdves, as well asthe cogts incurred by the partiesin this case; keeping in mind that at issue
hereisaclam of severd million dollars, and keeping in mind that both parties to this litigetion are subgtantia
corporations with large assets, this court concludes that Bal has not demonstrated good cause for a protective
order. Asmuch asthis court would like to spare Ball’s counsdl the hardship of three daysin Hawaii during
February, they have not made a showing that the cogts to their client of conducting these depositions in Hawali
substantialy outweighs the costs to the three witnesses whose trips would be extended if they were required

to attend here in Indiana— a place they cannot be compedlled to attend.

Conclusion

Itisnot clear that under the Federdl Rules of Civil Procedure this court has the authority to grant a
protective order chalenging the location of depositions taken to perpetuate testimony of witnessesfor trid. If
the court does have such authority, the party moving for the order ought to show good cause to obtain the
protective order. Ball has not shown that the costs of conducting these depositionsin Hawaii is asignificant
hardship to its client, or that the cogts to its client of doing so substantialy outweighs the cogsin time and
expense to the three witnesses who must be deposed. Therefore, Ball’s motion for protective order is
DENIED.

SO ORDERED the day of February, 2001 (nunc pro tunc January 31, 2001).
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